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The KL"iG'S GABDEN. INC•• Petitioner
v.

FEDEBAL COMMt.-mCATIONS COM·
MISSION and rntted Sates ot

Ainertea. Bespondenta
~o. 73-1811.

t:nited States Court of Appeals.
District of Columbia Circuit.

Arlued Jan. 11. 1974.

Decided May 6. 1974.
. ,

~\,~ ~Uo/n .:> q.

Radio station licensee, which was a
nonprofit reli,ious or,anization, filed
petition for review of order of the Fed·
eral Communications Commi••ion deter­
minin, that licensee was discriminatin,
on nliriou. ,rounda in its employment
practicel. The Court of Appeals, J.
Skelly Wri,ht. Circuit Jud,., held that
exemption of all activiti.. of any reli·
,iou. corporation. a.sociation. education·
al institution or society from Civil
Riptl Act ban on reJi,iou. discrimina­
tion in employment was irrelevant to
Feclenl Communications CommiJaion's
replation of broadcast Ucen.... under
the Communicatiou Act. and that Com·
miuion'. rule. which ezempted employ.
ment connected with elpouaa] of a licen·
see'. reJi,iou. view. from Commiuion's
antibiu re,ulations but which required
enforcement of antibias re,ulation. with
respect to job positions havin, no sub·
stantial connection with prorram content
or poeition. connected with prorrams
havinr no reJiriou. dimen.ion did not
violate licenaee's ri,hts under the First
AmeIldment or the Communications Act.

Affirmed.
Buelon, Chief Jud,e, concurred

specially and filed opinion.

L Oa.......... r..w ..M

Laws mOlt have a secular purpoae
and a primary effect which neither ad·
Vancel nor inhibits relirion. U.S.C.A.
Cout. Amend. 1.

OO~~G3 51

2. Constitutional r..w G:=&&
First Amendment demands "neutral­

Ity" of treatment between religious and
nonreli,ious groups. e.S.C.A.Const.
Amend. 1.

3. Constitutional r..w ¢:aM
Free exercise clause precludes go\'­

ernmental interference with ecclesiasti­
cal hierarchies. church administration
and appointment of c1erg)". e.S.C.A.
Const. Amend. 1.

~. ConaUtuUonal r..w ¢:aM. 9U( 1)
Guarantees of free exercise of reli­

gion. free speech and free pres. combine
to provide a reli,ious ,roup the right to
choose on sectarian ,rounds those who
will ad\·ocate. defend or explain the
,roup's beliefs or way of life, either to
its own members or to the world at
lar,.. Civil Ri,hts Act of 1964. §§ 701
et seq.. 702. 703. AS amended. 42 e.S.C.A.
§§ 2000e et seq., 20Q0e-l, 20Q0e-2; Com­
munications Act of 1934, §§ 1 et seq.•
303, 307, 309(a). 47 U.S.C.A. §§ 151 et
seq., 303, 307, 309(a); U.S.C.A.Const.
Amend. 1.

5. CIVU ..... PI
CouUtutional r..w cI:DM, 211

Civil Ri,hts Act provision exempt­
in, all activities of any reJi,ious corpo­
ration, ASsociation, educational institu­
tion or society from ban on reli,ious
discrimination in employment shelters
myriad activities which have not the
sJi,htest claim to protection under con·
stitutional ruarantees of free exercise of
reJi,ion, free speech and free preas and
the provision appears to be violative of
the establi.hment clauH and to deny
equal protection. Civil Ri,hts Act of
1964, §§ 701 et seq., 702. 703. as amend­
ed. 42 U.S.C.A. §I 2000e et seq., 20ooe-1.
20Q0e-2; U.S.C.A.Conat. Amends. 1. 5.

I. eou........ r..w ".(1)
Statutes should be con.trued so as

to avoid rather than a"ravate constitu­
tional difficulties.

7. CIri U.7
T U..'ID ..

Exemption in Civil Ri,hts Act of all
activities of any reJi,iou. corporation•
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of broadcast licensee. which was a non­
profit reli,ious or,anization. Communi·
cations Act of 1934. §§ 1 et seq.. 303.
307. 309(a). 47 V.S.C.A. § 151 et seq..
303, 307. 309r a): t:.S.C.A.Const.
Amend. 1.

Morton L. Berfield, Washington. D.
C.. with whom Lewis I. Cohen. Washing·
ton. D. C., was on the brief. for petition·
er.

John E. In,le. Counsel. F. C. C.. with
whom John W. Pettit. Gen. Counsel. and
Joseph A. llarino, Associate Gen. Coun·
leI, F. C. C., were on the brief, for re­
spondent.

Melvin L. Wulf, New York City. and
Joseph Remcho, San Francisco. Cal..
filed a brief on bebalf of American Civil
Liberties Union et al. al amici curiae.

Before BAZELON, Chief Judge,
WRIGHT, Circuit Jud,e, and WYZAN·
SKI,- Senior District Judre.

the atatutory aDd COD.titutioDal rirht to dll·
erimlnatl oa relirioUi ,roaadl witb re.peet
to aU poeltiou of employmillt at it. radio
.tatiou (Record at II. 115) . Th. Commll·
.ioll raled oa )(llY 3. 1m that oDly "thOle
IlirIODi blred to elpOUie a IlIrtiealllr reli­
Iioua philOlOpby over thl air .hoald be ell·

emllt from the 1l01l-dWcrimLllatloD ral.... 111
RI COIIIJJaiDt by Aad.NOIl, :M FCC2d m.
888 (D12). Tbi. l_itioD wu reaffinnllfl
aftlr ..aetmlDt of the 1m exemptioll to
the CiYU Rilbtl Aet milltiolled ill tat. See
III thl Matter of 1Ci.... Gardea. IDe.. 38

J. SKELLY WRIGHT. Circuit Jud,e:
Petitioner ia a non-profit, interdenom­

inational, reli,ioua, and charitable or·
,aniation. Ita activities include anum·
ber of ministries whoae buic roal is to
"share Chrilt world wide" (Record at p.
115). Petitioner is aIIo the licensee of
Radio Stationa KBIQ-FM and KGDN in
Edmonds, Wuhin,ton. In these pro­
ceedin,s it ...lea review of an order of
the Federal Communications Commis­
sion which found that it wu discrimi·
natin, on reJi,ioul ,rounds in its em­
ployment practices and directed it to
lubmit to the Commiaaion a statement
of its future hirin, practices and
policies.' Petitioner relies upon a 1972

52

I. Thi8 eoDtl'OveNY a.... wbea a Job appU·
CSDt at ODe of 1Ci.... Gardea'••tatiou eom·
p1a1DId to tbl FCC that he wu ukad qa..
tiou nda u "AN YOD a Chriattaar, "I.
lOIIr ....... a Chriltiu '''. aDd tM like.
The Ceeaa'-ioD forwanlld the eoaaplaiat to
Ki.... Garda oa Aq. 2, 1811 (Reeord at p.
2). Kiq'I GardlD ",poDded by eJalaal1lI

association. educational institution or so­
ciety from ban a,ainst reli,ious dis­
crimination in employment immunizes
reli,ious or,anizations only from ban
contained in the Civil Rirhts Act and
does not abrarate antibias rules promul­
rated by the Federal Communications
Commission under the Communications
Act with respect to reli,ious organiza­
tions which own broadcast licenses.
Civil Ri,hts Act of 1964. §§ 701 et
seq.. i02. 703. as amended. 42 C.S.C.A. §§
2000e et seq., 2000-1. 2000-2: Commu­
nications Act of 1934. §§ 1 et seq.• 303.
307, 309(a). 47 V.S.C.A. §§ 151 et seq.,
303.307,309(a).

• Of tIM Uaited Stan. Diltriet COllrt for
tbt DWtriet of M...d1_tu. littilll by __
IrutioD paNaut to 28 U.S.C. I 2lN(d)
(18TO).

a. Te"'IIIIIlUD1eaUoaa «=taa
Reliwiou, sect haa no conatitutional

ri,ht to convert a licenaed communica­
tiona franchi.e to a church, and a reli­
,iou. ,roup which buys and operate. a
licenaed radio or television station taka
ita fraachiae burdened by enforceable
public obli,ations. Communications Act
of 1914, §§ 1 et seq., 303. 307. 309(a). 47
V.S.C.A. §§ 151 et Seq.. 303, 307.
309(a); U.S.C.A.Con.t. Amend. 1.

I. eow.....tIoa.aI La_ ....
Ru1el of Federal Communication.

Commi.ion exemptin, employment con­
nected with the e.pou..1 of a sectarian
broadcaat licen...'. reli,ious view. from
the Commiaaion's rerulations precludin,
employment discrimination on the bui.
of reli,ion but requirin, enforcement of
the antibiu rerulation. with respect to
job poeitiona havin, no substantial con­
nection with prorram content or poei·
tiona connected with prorrama havin,
no relirioua dimenaion did not violate
ri,ht to freedom of reli,ious ezpreuion



000009 lOlfG'S GAB.DEN. INC. Y. r. C. C.
Cite u "88 F.2d ~1 t llli"l

OO~~65
53

t

.5 a non­
ommuni­
_eq,. 303.
L et seq .•
.A,Const.

gton, D.
,\'ashinr­
petition-

c.. with
nsel. and
n. Coun­
" for re-

°ity. and
~ :0. Cal.,

:an Civil
i curiae.

Jud,e,
VYZAN-

_t Judge:
·rdenom­
able or­
~ anum-

-,al is to
lrd at p.
msee of
GDN in
~se pro­
)rder of
~ommis-

....)iscrimi­
its em­

it to
ment

and
1972

o dil'
~spect

Its radio
Commll­

1y ·'thOie
lIar reli·

-<1 be ex­
lei." Iu
C2d 937,
'afflrmed

_ptiOD to
ext. See

IDC., 38

amendment to Title VII of the 1964 Civ­
il Ri,hts Act which exempts all activi­
ties of any "reli,ious corporation. asso­
ciation. educational institution. or socie­
ty" from the Act's ban on reli,ious dis­
crimination in empl<wment.t ( Herein­
after the 1972 exemption.) Before 1972
only the "religious activities" of such
organizations had been exempted.3 Pe­
titioner would require the Federal Com­
munications Commission to enrraft the
1972 exemption on to the Commission's
own rules a,ainst sectarian employment
practices, promulgated under the "public
interest" standard of the Communica­
tions Act.. The Commission already ex-

FCC"..d 339 (1972). The qu.tion in tbis
cue ia wh..ther the Commiuioa'i qualified
en.ptioa facially conforml to ...lenllt Itat·
ut. and the ConltitutioD. We do Dot deal
with applicatioD of the fXemptioD to any
,tartiealar job ~ition at KinC'1 Garden. It
IboaJcl be Doted that KinC'1 Garden hu ....
quilted ifttltitution of rule-makillC proeeed·
iDtll on tbe CommlllioD'1 uelllptioa policy.
Thia iuue il not befo... UI.

2. Th. exemption il in I 3 of the Equal Em·
,tlo,meat Opportualti. Act of 1972. Pub.L.
92-211. 86 Stat. 103. 012 U.S.C.• 2OOOe-1
CSapp, II 19'72), amendiDlf • 702 of Title
VII of tbe Civil Ricbll Al't of 1964. 78 Stat,
2M. former 42 t'.S.C. I 2OOOe--1. The 1972
eumptioD readl. in pertiDent part :

Thi. lubchaptu Ihall Dot apply
• •• to a ...licioaa corporatioa, Ill·

lOciatloa. educatioaal iaatitutioa, or 1Ocie­
ty witb rtlpect to tbe employment of iadi·
vida'" of a particular ...licioD to perform
work coallected witb the ('arryinc on by
lucb corporation. allOCiatioa. educatioaal
iaatitation. or lOCiety of ill activiti•.

The ..a.,al ban oa relicioal dilCrimiaatioa
in _,Ioymeat ia nt 42 U.S,C. I 2000e-2
(18'70).

3. S«tioa 702 of tbe 1964 Civil R~htl Act
....d. la pertineat part :

Tbil aubchal)ter lball DOt appl,
• •• to a re1lcioaa f'Orporatioa. g­
-.oiatioa. or _-iety ..ith ....l~t to the
..,..,....t of iadlvidaa.. of a particular
relllioD to lltrform work coanect" witb
th. carryiar oa by lach corporatioa. .....
ciatioll. or IOClety of It. relicioUi activititl
• • eo

4. TIle NlUlati_ .r ..plo,..at dilerimina·
tloa b, b......eaat lieeueII "beca_ of race.
color. re1icioa. national on,iD or lex." 47
c.r.a. .. 73.121(a). 73.301(a). 'T3JI8t(a) ,
73.8IOCa). 73.Tt3Ca) cOet. 1. 1973). The

empts employment "connected with the
espousal of the licensee's reli,ious
views."s Petitioner contends that a sec­
tarian licensee, like itself. must be al­
lowed to dilCriminate on reli,ious
grounds in all of its employment prac­
tices.

We affirm the Commission rulings.
The 1972 exemption is of very doubtful
constitutionality, and Con,ress has giv­
en absolutely no indication that it
wished to impose the exemption upon
the FCC. Under these circumstances
the CommiaaioD ia fully justified in
findine that the exemption does not con­
trol its "public interest" mandate under

ComlDuaicatioaa Act of 19301. 48 Stat. 1064
n Nfl•• 47 U.S.C. I lSI., Nil· (lITO). maD­
datu the Comm_101l to recula" broedcut
lice.... "U pablic conveaience. iateNlt. or
a_ity requi....... B.,,, 47 U.S.C... 303.
301. DCa). The Commlllioa tracu ill aa·
thorit, to promallat. fair .mploy_t rul.
to tbe "'labile iat.,.." ltandard of ill ena·
bll., act and to tbe related fact tbat broad·
cut.re are "pablle trut.... with lpecial
obll..tioaa. S" XOIl·Dillc:rimiDatioa ill Em·
ploylllent Praeticu: Xotice of Propoeed
Ral. )Iakiar. 13 FCC2d 7ee. 788-7'70
(1188). alld XOIl·Dillc:rimlnation iD ElDplo,·
ment Practicee. 18 FCad 240. 241 (1_).
Tit. CommllaicatioDl Act don DOt itltlf ell'
II~ly ".at the FCC aathority to reculate
the _plo)'llltDt practicu of IiceDItII. but
tbe Commialion hu DOt" that employmeat
practil'tl hay. aa obvioaa. if indirect. impact
oa procrammillc_v.r which the FCC don
haYe eap~ autbority. S.. Xoa·Diacrimi·
Datioa ia ElDplo)'lll.at Practicee: Xotice of
Propoeed Rul. MUinc. , .."... 13 FCad at
770. Kiar'l Gardea doll DOt d.IlY that the
Commillioa lau iDdependtDt Itatutory au·
thorit)' to repIa,. the _ploymellt practice.
of lIce11M11. and eoIlt.Dda onl, that tbil au·
thority caDDOt be exereiHd coatrary to the
COHtitatioa or to the "aatlonal po1lc," M'

tablilhed by tbe relJ.ci_ tJ:tlllptioa in I 3
of the Eqaal Emplo7lllftt Opportualti. Act
of 1.72. Brief for pedtloa.r at 18. The
Com.lllioa b. ltated that aa, cn.... In
it. aatl·biu ralM .boaId be aceomplilbetl
throarh formal rale-malliar ud .boaJcl be
adopted oab: "al)Oa a public iatenlt fiDdlar
uDder the CommallicatioDl Act" CRecord at
p.83).

5. S.. III R. Complaiat b, ADele_. .."..
DOtl 1. 34 FCad at .. and III Re Reqa.t
of Xatiolla! ReJiIioaa BroacIcut.rI. lac.. 43
FCC2d 4151 C1I'73).



-&98 FEDEI.AL REPORTER. 24 SERIES54·
the Communications Act. The limited
exemption which the FCC currently ree­
oanizea to ita own anti-bias rules ade­
quately protects a sectarian IicenJH'S
ri,htl under the CQmmunications Act
and the First Amendment. Accordingly
we uphold the Commission's regulatory
scheme as facially sound. while recogniz­
ing that its future application will re­
quire continuing judicial scrutiny.

I

The sponlOn of the 1972 exemption
were chiefly concerned to preserve the
statutory power of sectarian schools and
colleges to discriminate on religious

•. S«tioa 102 of tlae 198f Civil RichEl Act
(Pub.L.~ 78 Stat. 2M. former 42 t:'.
S.C. f ~1) had exempted "educational
iutitutioa[I]" from all of thl Aet'l emplo,'
mtllt dWcrimia.tioa rules. Early veraiou of
tM l......tio. whicb became the Equal Em·
pl01altllt Opportuaiti.. Act of 1912 deleted
thit bleaket tltelDptioa for educatioaal iuti·
tutiou aad propaaed to add "reUIioua eda­
catioaal iDltitutioa[I)" to the lilt of reU­
cion. ortaailatiou wbieh f 102 had exempt­
ed III to relicioal ditcrimiaatioa ia .. relicioQl
acthiti..,'· 8ft f 3 of S. 21515. 921ld COllI..
lit S-.. SllIt. 14. 1911. Slaator AUla ob­
jected that

[u]adtr thl pron-iou of the bill. there
would be nothl... to prevtllt aJl atheiat
bel.. forced upoa a relilioua achool to
teach lOme labject otber th.a theolOl1.

Leti.I.tive Hiltor, of the Equal Opportunit,
Act of 1912 8+t (~ov. 1912). To relDed,
thit evil tbe Seatorl propaeed Itria.. the
word "ralicio.." froID the term "ralicfoua
aetiviti." uaed ia the proYilioa exempria.
ralici0U8 orwaai.ttou from the baa oa He'
tari.. hiri.. praeticea. AlDeadm..t 801 to
S. 215115. I.AlWative Biltor" ,.".., at 1•.
Tbe Sn.te adopted thl Ema·AIl.. amlDel·
meat, i4.•t leeT••ad tbl Boall aIIo ac­
cepted it after a Jolat CoDflrnce oa tbe
1m Act, i4••t 1813-1814. Tbil a_dm..t
broMnecl tIM esllllpdoa u to relicioaa eda­
catioaal iMtitlitiou bat .iIo. of COUrM. al
to aU 0'''''' rea........ orpailatioaa lilted In
tbe es..pdoL I. civi.. coacrete ex.mp!.
of tht wo~ of their a..ndml.t. how.
1ftI'. both s.ator All.. aad Sla.tor E"ia
ianriabl, acIY11'ted to It. effect OR rallci­
.....tiouI lMtitatioaa. 14••t 8t6. 848-812.
The effect oa otber mllioaa orcaailatioal
....t allllileu.I., ucept for two very pa-
eral COlD b, Sn.tor Emil :

OQr t would Itria oat the ..ord
"relicioua" .ad remoYl rel1lioUl lutitu·

000010

groundl in the hirin, of all of their
employees.' But the exemption's simple
and unqualified terms ob\'iously accom­
plish far more than this. In coverin,
all of the "activities" of any "reli,ious
corporation. association. educational in­
stitution. or society," the exemption im­
munizes virtually e..-ery endeavor under­
taken br a religious organization. If a
religious sect should own and operate a
truckin, firm. a chain of motels. a race
track. a telephone company. a railroad. a
fried chicken franchise, or a profession­
al football team. the enterprise could
limit employment to members of the sect
without infrin,ing the Civil Rights Act.7

tion. ia all reapectl from rhe subjuption
to tbe EEOC.

/d• • t 8-18.
In other worda. thit ameadmeat it to

rake tbe pOlitical h.adt of C....r off of
the iutitutioDi of God. ..here tbe, have
no pl.('I to be.

/d. at 1&&:1.

7. See aote 9 in!,... It micht be arlUed. ia
.a attempt to read the exlmprioll aarrow".
th.t • commercial entlrpriM .t.blithed by
a relicioua teet it aot .11 ".ctivit," of till
"ect. Tllil dOlI aot, however. letm • ver,
fruitful liae of arplDeDt. If. Het 0_
.ad ollent. .a ..terpriM. oa .....t .rowad
could it be beld to be other th.a aD ".etivi·
t," of the sect? t:1I of lOme tet'baical
.roaad-euch u ..par.te iacorporatioa of
the commercial laterpn-..ould DOt a.r·
row the exelDptiOR la pnctice. for relicf_
crear- would limpl, .vold tbe tftuicallt"
e.,.. avoid llpa.rate IllC'Orpontioa. III lettiq
up their colDlD.m.1 eliterpriMe. To effect
a labetutive ••rrowi.. of the es.mprioa
the courtl would h.ve to attempt to divide.
Het'. V.rioUl lUldert.ld... iato "aacalar"
and "relicioaa" catlCOri.. bat it iI predlel,
rhll catelOrilatioa whlcb Co..raea rapudl.t·
ed la 1m.

Whlle it iI DOt UllCOlllalOa for courtl to COIDI

verr cloee to rewriti.. .t.tut. 10 u to
lave tbeir coaatitatioallt,. the 1m IS_P-
tioa iI a poor caDdld.ta for lacb • taly...
o'lfrlfloa. The ICO(MI of • I'I1iIloUl es ...
rioa II .a laue railiac ver, dlllCllte qa.­
tioae of Itublle IIOlIe,. While It II reato•••
bly clear th.t the 1m exemptioa vio"t•
rhe EJt.blilluDnt CI.UII. It iI f.r 1_ clear
euctly bow mach. or la ..bat w.,. tbl u·
emptioa lhoald ba a.rrowed to avoid !'INt
Ameadm..t obJtetioDl. Thera m., well ba
a coDllderabie ..... of Pt~lbJe altena­
tive.. AI a matt.r of IDltltutioaal COlD'"
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If owned and operated by a nonreli­
gious organization. the enterprise could
not use sectarian criteria in hiring. ex­
cept where the particular job position
carried a "bona fide occupational quali·
ficatron" of a religjous character.lI

[1] In creating this gross distinction
between the rules facing religious and
non-religious entrepreneurs. Congress
placed itself on collision course with the
Establishment Clause. Laws in this
country must have a secular purpose and
a "primary effect" which neither ad­
vances nor inhibits relirion. Committee
for Public Education &: Rei;
ty v. Nyquist. 413 U.S. 756. 7'".
2955, 37 L.Ed.2d 948 (1973); leD•.
Kurtzman. 403 U.S. 602. 612, 91 S.L •.
2105, 29 L.Ed.2d 745 (1971); Watz v.
Tax Commission, 397 U.S. 664. 669. 90
S.Ct. 1409.25 L.Ed.2d 697 (1970) .

[I]t is now firmly established that a
law may be one "respectinr an estab­
lishment of relirion" even thourh its
consequence is not to promote a "state
relirion," * * * and even thourh
jt does not aid one relirion more than
another but merely benefits all reli­
gions alike. * * *

Nytl"iat. IUpnI. 413 U.S. at 771.
A riven law mirht not e,tAblialt a
state religion but nevertheleu be one
"respecting" that end in the sense of
being a step that could lead to such
establishment * * *

Lemon v. Kurtzman. 'Upnl. 403 U.S. at
612 (emphuis in oririnaJ). We cannot
conceive what secular purpose is served
by the unbounded exemption enacted in
1972. As for "primary effect," the ex­
emption invites relirious rroups. and
them alone, to impress a test of faith on
job caterories, and indeed whole enter-

teDN aDd eoutitutioaal luthority. it ill for
thl Co........ Dot the ''Gurt.. to cb_e
alDOlll tb_. :in. iD this l'eIlard. 26 U.S.C.
If lIOl(c) (3). ~. 511. & 512 (1910). where
Co....... hu .hOWD con.iderable iDgenuity
iD co...tructiDI I very ''GmpUcated exemptioD
from tbe iDl'Ome tax II" for <'enaln reli·
rlou l'Orpor.tio....

•• 42 U.S.C. I 20001-2 (e) (1). Thl "quallfi·
(,lItioo" m...t be "realODably D_.rr to

prises. having nothing to do With the ex·
ercise of religion.

It is true that most of the Establish­
ment Clause cases recentl)' before the
Supreme Court ha\'e im'ol\'ed state sub­
sidies or tax preferences for religious
groups. But in drafting the Clause the
Founder~ were taking equally kpen aim
at all non-finanCial "sponsorship" of reo
ligious organizations by government.
Lemon v. Kurtzman. supra. ~03 C.S. at
612; Walz \'. Tax Commission. supra.
397 G.S. at 668. And sponsorship is
what this exemption accomplishes. It is

"'re formula for concentrating and
extendinr the worldly influence of

.e religious sects having the wealth
j inclination to buy up pieces of the

..~cular economy.-

[2] It wu not, of course, constitu­
tionally required that Conrress prohibit
reli,ious discrimination in private sector
employment. But this havin, been done.
by the Civil Rights Act. the wholesale
exemption for religious orranizations
alone can only be seen as a special prd­
erence. Compa,re Reitman v. :\[ulkey.
387 U.S. 369, 87 S.Ct. 1627, 18 L.Ed.2d
830 (1967). The First Amendment de­
mands "neutrality" of treatment be­
tween religious and non-religious
groups. Nyqui,t, ,upra., 413 U.S. at
792-793. As Mr. Justice Harlan once
noted:

Neutrality in its application requires
an equal protection mode of analysis.
The Court must survey meticulously
the circumstances of governmental
catell'Ories to eliminate. as it were. re­
lirious rerry manden. • * *

Walz v. Tax Commission, ,upra., 397 C.
S. at 696 (concurrinr opinion).

the normal o,lIratioD of that l.artifOul.r bUlli·n_ or entu\.riae."

9. The wealth aDd incllDatioD exi.t. apparaot,
Iy. iD maD1 AmericaD reliliou, groups. .";rr
A. Balk. The RelilioD BusiD_ R-11 (19M. :
D. Robertson. Should Churches Be Tilted?
139-110 (1988); M. L.non & C. Low~lI.

Pralee the Lord for Tax Eumption 193-2-16
(1988).



rroup's beliefs or way of life. either to
its oym members or to the world at
lar,e. See Tucker v. Texas. 326 t' .5.
517. 66 S.Ct. 274. 90 L.Ed. 274 (1946);
Follett \'. McCormick. 321 t'.S. 573, 64
S.Ct. 717. 88 L.Ed. 938 (1944); Mur­
dock v. Pennsylvania. 319 U.S. 105. 63
S.Ct. 870. 87 L.Ed. 1292 (1943); Jami­
son v. Texas. 318 C.S. 413. 63 S.Ct. 669,
87 L.Ed. 869 (1943); Cantwell v. Con­
necticut. 310 e.S. 296. 60 S.Ct. 900. 84
L.Ed. 1213 (1940): Foundin, Church of
Scientoloi'Y v. l'nited Sutes. 133 e.s.
App.D.C. 229. 409 F.2d 1146. cert. de­
nied. 396 U.S. 963. 90 S.Ct. 434. 24 L.
Ed.2d 427 (1969); Anti-Defamation
League of B'nai B'rith v. FCC. 131 U.S.
App.D.C. 146. 403 F.2d 169 (1968), cert.
denied. 394 t'.S. 930. 89 S.Ct. 1190, 22
L.Ed.2d 459 (1969). CO'M'f)4re Prince v.
Massachusetts. 321 U.S. 158, 64 S.Ct.
438, 88 L.Ed. 645 (1944); Mitchell v.
Pilrrim Holineu Church Corp., 7 Cir.,
210 F.2d 879, cert. denied, 347 U.S.
1013.74 S.Ct. 867,98 L.Ed. 1136 (1954).

[5] But the 1972 exemption now
shelters myriad "activities" which have
not the sli,hest claim to protection un­
der the Free Exercise, Free Speech, or
Free Press ruaranteea. It is arruable
that Con,ress may, without violatin, the
Establishment Clause. expand a relirious
exemption aomewMt beyond the minimal
boundaries created by the several First
Amendment liberties. See Wall v. Tax
Commission. au"",, (property tax exemp­
tion for buildinp and land used "exclu­
sively for relirious. educational or chari­
table purposes" and "not operating for
profit"); Zorach v. Clauson, 343 U.S.
306. 72 S.Ct. 679, 96 L.Ed. 964 (19152)
("released time" exemption from school
attendance requirement for. students
wishin, to take religious instruction) .
See aL.o Sherbert v. Vemer, laP"l, 374
U.S. at 422-428 (disaentinr opinion of
Mr. Justice Harlan). But these isolated
decisions create no precedent for the un­
limited 1972 exemption. In Zo,,"1, .u.­
P7'&, the Court carefully confined its rul­
in, to the facts of the cue. In Willa,
au"",,, the Court streued the peculiar
historical role of property tax exemp-

I #r
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Because the two relirion guarantees
often seem to tur in opposite directions.
"neutrality" is a notoriousl).. difficult
concept.

A rerulation neutral on its .face may.
in its application. nonetheless offend
the constitutional requirement for
governmental neutralit~· if it unduly
burdens the free exercise of relirion,
.. .. .. The Court must not ignore
the danger that an exemption from a
reneral obliption of citizenship on re­
lirious rrounds may run afoul of the
Establishment Clause. but that danrer
cannot be allowed to prevent any ex­
ception no matter how \'ital it may be
to the protection of values promoted
by the ri,.ht of free exercise. .. .. ..

Wisconsin v. Yoder. 406 U.S. 205. 220­
221, 92 S.Ct. 1526. 1536. 32 L.Ed.2d 15
(1972). See alIo Sherbert v. Verner.
374 U.S. 398. 83 S.Ct. 1790, 10 L.Ed.2d
965 (1963). In this matter of exemp­
tion~ the First Amendment strin,s a
"ti,.ht rope" between the two relirion­
guarantees, Walz v. Tax Commission. au.­
"",,, 397 U.S. at 672. and we must see to
it that Con,.resa does not slip off.

[3,4] From 1964 to 1972 Con,ress
had. in our view. a firm purchase on the
ti,htrope. The exemption then ,ranted
by the Civil Ri,hts Act to the reLigiou
activities of religious orranizations was
itself required by the First Amendment.
The Free Exercise Clause precludes gov­
ernmental interference with ecclesiasti­
cal hierarchies, church administration.
and appointment of clerlY. See Presby­
terian Church in United States v. Mary
Elizabeth Blue Hull Memorial Presby­
terian Church, 393 U:S. 440. 89 S.Ct.
601. 21 L.Ed.2d 668 (1969); Kreshik v.
St. Nicholaa Cathedral. 363 U.S. 190. 80
S.Ct. 1037, 4 L.Ed.2d 1140 (1960); Ked­
roff v. St. Nicholaa Cathedral, 344 U.S.
9", 18 S.Ct. 143, 97 L.Ed. 120 (19152);
McClure v. Salvation Army. 5 Cir.• 460
F.2d 568 (1972). In addition, the ruar­
anteea of Free Exercise. Free Speech.
and Free Preu no doubt combine to pro­
vide a relirious rroup the ri,ht to
choose on sectarian rrounda thOle who
will advocate. defend, or explain the

000012
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II

~UI" eUlllptiOil would ever raiN aD Eltllb·
liahllleDt Cla_ laue; the Court ha Dever
adopted luch a Iilllpl_iDdecl rule. Su Wia·
couin v. Yoder. 0108 C.S. 206. 220-221, 92
s.et. 1628, 32 L.Ed.2d 13 (1912), oM LeIllOD
v. KUlUllla.. 408 U.S. 802. 614. 91 S.Ct.
21011.2t L.Ed.2d T4l5 (l9'7ll.

II. See DOte 5 'lI,r•.

EI] The FCC's own rules arainst
sectarian birin" promul,ated under the
Communications Act. exempt employ­
ment "connected with tbe e.pousal of
the licensee's reli,ioul views,"ll Peti­
tioner finds in tbil formula inaufficient
compliance with the "national policy" el­
tabli.hed by the 1972 exemption to the
Civil Ri,hts Act. But it is very danrer­
ous indeed to inflate a conatitutionally
doubtful .tatute into a "national policy"
havin, force beyond the statute's literal
command. The customary, and more
prudent, course is to construe statutes so
AI to avoid, ratber than a"ravate. con­
stitutional difficulties. See United
Stat. v. ThirtY,-Seven Photo,raphs, 402
U.S. 363, 369. 91 S.Ct. 1400, 28 L.Ed.2d
822 (1971). This course ia open to us
in the preaent cue. Neither the express
terms nor tbe le,iliative history of the
1972 exemption indicate that Con,ress
intended the FCC to carve a like exemp­
tion into its own anti-biu rule.. A de­
finitive resolution of the constitutional
iaauea raised by the 1972 exemption can

XING'S GilDEN. INC, v, F. C. C.000013
Cite 1l••88 F~d 31 ,19a,

tions for places of worship. 397 U.S. at non-reli,ious orranizations. the 1972 ex·
676-678. noted that the tax exemption emption forces the Government to dis­
extended to the non·profit activities of criminate between business rivals in
many secular orranizations so that the applyinr the Civil Rights Act's con·
statutory classification was not strictly strainta upon sectarian hiring. The cri­
a "religious" one. id. at 673. and careful- terion of discrimination-i.e. the reli­
Iy refrained from stating or impl)'inr gious or nonreli,ious character of the
that the state could exempt church· owninr or operating group-not only
owned property used for non·relirious. lacks a rational connection with any per­
commercial purposes. (The Court has missible lerislative purpose. but is also
yet to address this last question. See inherently suspect. Such invidious dis­
Diffenderfer v. Central Baptist Church, crimination violates the equal protection
404 U.S. 412. 92 S.Ct. 574. 30 L.Ed.2d of the laws guaranteed by the Due Proc­
567 (1972>; ct. Gibbons v. District of ellS Clause. Com1XJTe Bollinr v. Sharpe.
Columbia. 116 U.S. 404, 408. 6 S.Ct. 427, 347 U.S. 497. 74 S.Ct. 693. 98 L.Ed. 884
29 L.Ed. 680 (1886).) (1947),

By contrast. no historical tradition
supporta the 1972 exemption, aee N1I­
quid, ,upra, 413 U.S. at 791-792. That
exemption obviously creates a clauifica­
tion of a strictly reli,iou. character, Ul.
And the exemption's benefits clearly ex­
tend to the non-reliriou•• commercial en­
terpriaes of sectarian orpnizations.1e

It is conceivable that there are "many
areu in which the pervasive activities
of the State justify some special provi­
sion for reli,ion to prevent it from
beinr submerpd by an all-embracin,
secularism." Sherbert v. Verner, ,upra,
374 U.S. at 422 (diuentin, opinion of
Mr. Justice Harlan). But it hardly fol­
lows that the state may favor reli,ious
groups when they themaelves cAoole to
be lubmerred. for profit or power, in
the "all-embracinr secularism" of the
corporate economy.

In addition to bein, vulnerable on
Firat Amendment ,rounds, the 1972 ex­
emption appears unconatitutional on
Fifth Amendment ,rounds u well. To
the extent that the non-reli,ious com­
mercial enterprises of religious orpni­
zations directly compete with thOH of

10. I. w.a. v. Tax CoauD_iOll. 38'T C.S. tMW.
80 ~.Ct. 1408. 2G L.Ed.2d 89'7 (1910), the
Coart UIo Doted that • tax exelllptio. for
Itropertl uad for relilioall purpoeee had the
virtue of IllUailllisiq ....t&DII_ut.. betWoeeJl
cllurda. aDd Itate authoriti.. id. at 674.
Bat tlaia ratio..... wa oI»viollll1 .ot i.tlDd·
ed to UDetioa ..,er, eUlllptio. from ce.eral
la_ ....Ilted to the "aetiviti." of a reU­
~U11 Orp.iutiOD. It It were. DO "reU·

... F.Z_.....

!ither to
vorld at
~26 G.S.
(1946);
573, 64
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_ .I, 24 L.
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8), cert.
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therefore be deferred to a case where
they are squarely raised.

[;J While the ker term in the 19;2
exemption-"acthdties" -is concededly
broad enough to 'Cover ~roadcasting

franchises operated by religious organi­
zations, this means only that these sec­
tarian franchises are immune from the
ban on religiously discriminatory hiring
contained in the Civil Rights Act. It
does not necessarily follow that Con­
gress intended to abrogate the FCC's
own anti·biu rules. ~ot only have
these rules always been promulgated un­
der the Communications Act, rather
than the Civil Rights Act. but the rules
have also, from their inception, gone be­
yond the commands contained in the
Civil Ri,hts Act. For instance. the
FCC demanda that its licensees take
stron, affirmative steps to hire memo
ben of minority groups II; and the
FCC's rules apply to every broacicuter
-even thoee too small to fall within the
coverare of the civil ri,hts statUtes.13

The Commiuion's extensive rules. and
limited reli,ious exemption. were in full
foree when ConJTell debated the 1972
exemption from the Civil Rights Act,
but the le,illative history makes abso­
lutely no mention of them, of the FCC.
or of the Communications Act. In this
context we adhere to the

venerable principle that the construc·
tion of a .tatute by those charged
with ita uleution should be followed
unl... there are compellin, indieations
that it is wron., especially when Con·
rreo h.. refused to alter the acimini.·
trative construction. * * •

12. Oil affinMdve aetiOD. Sft 47 C.F.R. n
i3.126(11) , 73.301(11), 73.388(11). 73.880(bl.
• 73.1N(b). TIaeIe rul. are pattented on
thoM UIId II, tIM CinI Semce Commi.ion
ill btriq f.ural e.plo,.... 8" Xoa·Di8·
criatDadoll III EmpJO,.ellt P,.~ICft. ..pro
....... 18 rcc2d at 243. Eyell Itroapr af·
flrm.d.e lDeuurea apparelltly may _ reo
Clllired bl tbe Com.ialioll ill particular ia·
Italle.. Ill. at 244.

13. The fair emp101lDent Italldardl ill tbe civil
rilba Itatut. apply ollly to _ployerl witb
13 or more employ... .u U.S.C. •
2000etb).
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Red Lion Broadcaatin. Co. v. FCC. 395
e.S. 367. 381. 89 S.Ct. 1i94. 1802. 23 L.
Ed.2d 371 (1969) (footnote omitted).
This principle haa particular application
to the FCC. for the Commission's man­
date "to assure that broadcasters oper­
ate in the public interest is a broad one. a
power 'not nirrardly but expansh'e,'"
id. at 380. See al,O FCC \'. RCA Com­
munications, Inc.• 346 C.S. 86. 90. 73
S.Ct. 998. 97 t.Ed. 14iO (1953): ~a·

tional Broadcastin. Co. v. Cnited States.
319 U.S. 190. 218-219. 63 S.Ct. 997. 87
L.Ed. 1344 (1943>; FCC v. Pottsville
Broadcastinr Co., 309 U.S. 134. 137-138.
60 S.Ct. 437. 84 L.Ed. 656 (1940 I.

An arency should. of course, always
examine new leri.lation to determine ita
relevance, if any, to the arency's man·
date. See McLean Truckin. Co. v. Unit·
ed States, 321 U.S. 61, 80, 64 S.Ct. 370,
88 L.Ed. 544 (1944). Ct. City of Pitta­
bur.h v. FPC, 99 U.S.App.D.C. 113, 237
F.2d 741 (1956); Manafield Journal Co.
v. FCC, 86 U.S.App.D.C. 102, 107, 180
F.2d 28. 33 (1950). But. havinr done
this, the Commis.ion wu ju.tified in
findin, the 1972 exemption irrelevant to
it. regulation of broadcaat licensees un­
der the Communications Act.

Conrress' obvious purpose in enactin,
the 1972 exemption wu to constrain the
power of the Equal Employment Oppor­
tunities Commiaaion (EEOC) to re.u­
late priwte relirious entities. At the
time the exemption was debated the civil
ri.htl statute to which it is expressly
addressed applied only to private sedor
employers. l • The exemption's sponsors
were chiefly interested in the employ-

14. The lItatute now covert "~ventmelltl.

IOverllmelltal qellci•• [aDd] political lubdi·
viliolll," .u U.S.C.• 2000e (SuPP. II 19721.
u weU u private employere. but tbeat pull­
lie bodies were added by • 2(11 of tlte Equal
Employment Opportullities Act of 1912. tbe
lIame 1~latiOll wbich added the Allell.Ervin
exemption for all of tbe "activiti." of "reli·
liou" o~Di..tioall. The lelialati... hiltory
of that ex_lltioll Dowbere indie-t. that
Conen- rue allY coulderatloll to tbe ~.

libllltl that a "rellPou" orruiaatloll !Dirht
al80 be a public or q...n-pubUc body. The
literal terma of the eUlIlptioll do cover lee·
tariall radio and teleYi8ioll Itatiou. but thi8
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18 0 uadeUber.ted l'ODMquenee of broad
draf_bip. It eo hardl, be i.yoked to
Dow that eo.,- wheel tbe FCC to de­
at fro. all ,..watioD of tbe MeI.riO bir­
iD, I'rac:ticee of Met.rio lIc:eDM1.

ment rirhts of wholly private education­
al institutions.ll Even in their most
sweepinr statements the sponsors spoke
of immunizinr only those activities
which had traditionally been free of all
government regulation:'

Our amendment would strike out the
word "relirious" and remove religious
institutions in all respects from subju­
gation to the EEOC.

In other words, this amendment is
to take the political hands of Caesar
off of the institutions of God, where
they have no place to be. lt

As Conrreaa is fully aware, broadcast­
inr under the Communications Act is
not an altorether private industry.
Federally licensed broadcasters are
"public trustees." Columbia Broadcast­
in, System v. Democratic National Com­
mittee, 412 U.S. 94, 117, 93 S.Ct. 2080,
36 L.Ed.2d 772 ( 1973). For decades
Conrreu has authorized and encoura,ed
the FCC to rerulate the broadcast indus­
try in ways which the First Amendment
would clearly foreclose in the cue of
wholly private or,ans of communication.
Red LiOft, '.proa, 3915 U.S. at 386-401.
Unlike a relirious newspaper, a sectari­
an radio or television station must, as
Kin,'s Garden readily concedes, adhere
to the "fairness" and "perlOnal attack"
doctrines and produce lOme prorrams of
reneral community interest. We have
no evidence that Conrreas wished in
1972 to upeet this well established doc­
trine that liceDHd broadcasters must
meet FCC-imposed obliptions inapplica­
ble to the private sector renerally.
Kinr'. Garden wiabes us to assume that
Conrreu now re,arda sectarian broad­
casters as rerulable "public tru.tees" 10

far as prorrammin, is concerned but as
"inltitutioDi of God" untouchable by
''the banda of Caesar" 10 far as employ­
ment practices are concerned. We would

require a sentence or two of pertinent
legislative history before crediting Con­
gress with so bizarre a notion.

III

The question remains whether the
FCC's anti-bias rules violate King's Gar­
den's rirhts under the First Amend·
ment and the Communications Act. It
is to protect these rirhts that the Com­
mission exempts from the ban on sectar­
ian hirinr "the employment of persons
whose work is * • * connected with
the espousal of the licensee's relirious
views." This reneral policy is to be
particularized on a cue-by-eue basis:

[As t]here are [job] caterories
• * * which may be defined dif­
ferently by each licen..., we do not
believe that it is advisable to iuue a
reneral declaratol'7 rulin, • * *
We have only ,eneral information and
we are dealin, with an area where
First Amendment rirhta are often in­
volved. We believe it would be pref­
erable, therefore, to have specific fac­
tual settin,. presented to us before
iuuin, rulin,.. • * • 11

The challen,e here i. to the facial ade­
quacy of the exemption. Application of
the reneral exemption policy to a partic­
ular job position may raise additional
problems, but they are not presently be­
fore us.

Kin,'s Garden .rlUes that the FCC's
exemption is 10 narrow as to abridle the
sect's ri,ht of reli,ious uaociation, un­
der the Free Exerei.. Clau... and ita
rirht, under the First Amendment ren­
erally, to broadcast reli,ioua view. of ita
choice.

[8] The premi.. of the fint ar,u­
ment is that Kin,'. Garden's radio sta­
tion ia an interral part of the aec:t's
"miuionary" structure. From this
premise Kinr's Garden concludes that

15. See Dot. 8 ..,....

". Iti.

17. ID Be !leqa.t of N.tioul 8eUIiou
Broadc:uteN. Iac:., ••pro DOte 5, 43 J'CC2d
at 4M.
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the Commiuion's fair employment rules
tamper unconstitutionally with the sect's
hierarchy, membership policy, and ad­
ministration. The conclusion is based
on the recorniHd doctrine, noted earlier,
that the internal affairs of achurch are
immune from public re,ulation under
the Free Exercise Clause. But the ar­
,ument's premise is defective. A reli­
,ious sect has no constitutional rirht to
con\'ert a licensed communications fran­
chiH into a church. A reli,ious ,roup,
like any other, may buy and operate a li­
ceued radio or television station. Ste
Not v. FCC, 104 U.S.App.D.C. 221, 260
F.2d 739 (1958), cert. denied, 359 U.S.
924, 79 S.Ct. 607, 3 L.Ed.2d 627 (1969),
But, Uke any other ,roup, a reU,ious
Met taku its francbise "burdened by en­
forc..ble public obli,ation•." Office of
Communication of United Church of
Christ v. FCC, 123 U.S.App.D.C. 328,
337, 31S9 F.2d 994, 1003 (1966).

[9] Kin,', Garden relies heavily on
Wisconain v. Yoder, ,",ra., wbich recOI­
niad that a public obli,ation of a seem­
inrly neutral and secular character-i.e.
the duty to send one's children to a sec­
ondary school-may violate the reli,iou.
auoeiational rirbts of particular indi­
viduals by forcin, tbem "to perform
acts undeniably at odds with fundamen­
tal tenets of tbeir relirioul beliefs" so
that they mUlt "either abandon belief
and be auimiJated into society at lar,e,
or be forced to mi,rate to some other
and more tolerant rerion." 406 U.S. at
218. The cue i. inapposite. Wiscon­
sin'. aool attendance law intruded
upon the traditional way of life of a re­
Ii.ious sect by impoeinr an inescapable
duty, backed by criminal penalties, on
every parent of secondary scbool a,e
children. By contrast, Kin,'s Garden
c:onfrontl the FCC's rules only because
the sect bas lOu,ht out tbe temporary
pri'rilewe of boldin, a broadcutin, Ii­
ceue. S" R,d Lilm, 'Uprll, 395 U.S. at
386-401, aM Na.tioMl Broa.tlc4ati"" Co.,
...,..,31' U.S. at 227. The FCC's rules
mereJ,. coaclitioD Kinr'. Garden's ability
to _eM ita aetivitiu by UN of "a lim­
ited and valuable part of the public do-

OO:>~72
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main." ~'lIitttl Church of Chri8t. supra.
123 t:.S.App.D.C. at 337, 359 F.2d at
1003. There are, concededly, constitu­
tional limits on the conditions which the
FCC may impose. But the Constitution
does not obligate the FCC to relinquish
its regulatory mandate so that religious
sects may merge their licensed franchis­
es completely into their ecclesiastical
structures.

King's Garden's second claim-that
the FCC's exemption is too narrow to
guarantee the sect's ri,ht to broadcast
religious views of its choice-proceeds
on somewhat firmer ,round. While the
constitutional dimensions of a broadcast­
er's speech and preas rights h&\"e never
been clearly delineated, the Supreme
Court has recently emphasized that Con­
gress, in enadin, the Communications
Act, intended licensees to have many of
the liberties of private journalistic
entities. Columbia. Broa.tlca.etiftg SI/I­
tem, ,u~, 412 U.S. at 109-111 and
124-125. Consequently, it may well be
.hat, after it has met its "fairness doc­
trine" and "personal attack doctrine" ob­
lirations and produced some pro,rams
of reneral community interest. King's
Garden has the rirht to rive a sectarian
tone or penpective to all of its other
pro,rammin,. This rirht would be in­
frin,ed if the Commission, in applyinr
its exemption, were to find no "espous­
al" of "reliriou. views" in a type of pro­
,ramminr which Kinr's Garden consid­
ered a si,nificant expression of its sec­
tarian viewpoint.

But this arlUment is premature. It
requires us to speculate that the FCC
will apply the terms "espousal" and "re­
Ii,ious views" in a cramped and dormat­
ic fashion. The contrary speculation is
equally plausible. In applyin, its ex­
emption, the Comminion may well pay
close and sen.itive attention to the sin­
cerely held convictions of the sectarian
licensees under examination. See Wis­
consin v. Yoder, '"~, 406 U.S. at 209­
219, a.nd Fowler v. Rhode Island, 346 U.
S. 67, 69, 73 S.Ct. 526, 97 L.Ed. 828
(1953). To date the Commiuion has
done nothinr more than announce that
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its exemption will fix upon the nexus be­
tween the employment position in ques­
tion and the religious content of the
programs aired by the sectarian licen­
see. This is precisely the relevant nexus
so far a.t the ;oumali!ltic rights of the
licensee are concerned, Where a job po­
sition has no substantial connection with
program content. or where the connec­
tion is with a program having no reli­
gious dimension. enforcement of the
Commission's anti-bias rules will not
compromise the licensee's freedom of re­
Ii,ious expression.

The Commission has set itself the dif­
ficult task of drawing lines between the
secular and reglious aspects of the
bl'08dcasting operations of its sectarian
liceuees. Though this is a delicate un­
dertaking. it is one which the First
Amendment thrusts upon every public
body which has dealings with reli,ious
orpnizations. 5" Nyqui,t. supr4. 413
U.S. at 775; Tilton v. Richardson, 403
U.S. 672. 681, 91 S.Ct. 2091. 29 L.
Ed.2d 790 (1971); Lemon v. Kurtzman.
sUJIN. 403 U.S. at 614. The courts have
traditionally granted the FCC considera­
ble leeway to work out the difficult
Fint Amendment problems endemic to a
system of licensed communications. Co­
lxmbitl BrOGdetutinl1 SI/.tem, supra, 412
U.S. at 102-103 and 132; R,d Lion. su­
pnI, 3t15 U.S. at 386-401; N4tionol
BroodCtJltinl1 Co., supra, 319 U.S. at 227.
As preHntly formulated, the Commis­
sion's reli,ious exemption is facially ad­
equate. Problems of application there
IDAr be, but they will be questions for
another day.

Affirmed.

BAZELON, Chief Judre. concurrin,:
I di_me with my colleques that the

FCC can impoee employment require­
meIlti in direct conflict with the stand­
ardI eatabliahed by Conrreu in Title
VII. The Commillion's mandate to act
in the "public interest" does not empow­
er it to contravene an explicit Congres­
sioaal policy.l This is 10, however, only

if the policy in question is constitution­
al. I am convinced by the reasoning of
part I of the court's opinion that Title
VII's exemption of all "activities" of
any "religious corporation. association,
educational institution or society" vio­
lates the Establishment Clause of the
First Amendment. Therefore. I would
hold the exemption unconstitutional. and
not binding on the FCC.
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UYITED STATES of AmerIca
v.

SylveRer KEAaNEY. Jr.. AppeUut.
No. 7S-u..

United States Court ot Appeals,
District of Columbia Clrc:u1t.

May 17, 19T4.

Defendant was convicted in the
United States District Court for the Dis­
trict of Columbia. Aubrey E. Robinson.
Jr.• J., of various offenses. and appealed.
The Court of Appeals, }lacKinnon, Cir­
cuit Judge. held that under a District of
Columbia statute defining bur,lary as
entry without breakin, with intent to
commit any criminal offense. conaent to
enter is not a defense where one is
shown to have entered with the requisite
criminal intent.

Convictions for ....ult with danger­
OUI weapon vacated as t....r included
offeDHI; convictioDl otherwise af­
firmed.

L CJ'bnIMI Law ....ID..-.- -.U.)
Auault with dan..rous weapon was

l....r included oft... in armed robbery
offenae, and additional convictions for
....ult with danreroua weapon would
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BEFORE THE

FEDERAL COMMUNICATIONS COMMISSION

'WASHIXGTOX, D.C. 20:>5-1'

III Re Rf 'lllf5t of I
• . " \L RELlmon; Bno.\OCASTER:S. Ixc.

\ \11"'" I" l'.' For ~L IJechlrll.tory\u mg

)!E:UOJUXDL"Y OP[,,-Yox AXD ORDER

.\dopted )[ay 16, 19i3; Relen.sed )!ay 21,1973)

Ih' THE CO:UYISSIOX: COYlUSSIOXERS JOHXSOX, REID A"-o WILEY
cosct'IUUXG IX THE RESt"LT.

1. In King'Jl GCfrden Inr.,. 3~ FCC 2d 93i. 2.-1;RR 2d 281. (1972),1 we
~tllted that a station thll~ !s IIceI~se.d ti? a .l"t!hgtOllS orgnn:zatl0!1 may
discriminate: on the basIs of ~ebglO~ 111 l!S .elllplc)';rnent Pr:1ctlCes as
[0 those hired to espouse the lIcensee s relIgiOUS phIlosophy o\"er the
air. We further stated:

tbe CommiuloD doee Dot ... aD, reuon tor a br~d interpretation that
,,"~~ci permit dJscrmiDat10D ill the emplo,meDt ot persous ""hOle work Is not
connfCted with tbe ellpoWiaI of tbe llcensee's reUpo118 "iews. (34 FCC 2d at 938,
2-& RR:?d at 282)

XO\\' under consideration is a letter SHking a. ruling as to the applicll·
bilit)· of the A"ln[l',_Garclel~ d~isioll to, ".a.rious employee categories,
tiled February 9. 19,:3, b~' ~at1onal Rel.lgIOUS BI·oadcasters. Inco~po.
rated I XRB). on behalf of a number of Its members. ""e shall consIder
the XRB"s letter as a request for a declaratory ruling filed pursuant to
Sfetio:l l.:l of our Rules.

2. In XRB's view. the exemption from the nondiscrimination rules
sl!ollid be interpreted:

... to include those persous reapouslble tor or co~ted with the plaDnmg.
prt'paratiOD. lIcbeduliDI. preHntat1on. and rt'llpoDSft to queries relatinr to stich
ProlflDlS espousin, a particular rellpoal pbilosophy. Ill118(Nti"et, this would
include personnel ha"lnl" rellponsibUlt1 tor or a dlrec:t concection with !lucb
pro;r:lllls as writers 2nd retelll'Ch aulatanta tor thftJe rellrtou5 prolftDlS, execu­
lin' peNonnel super"llolnr tbe PfOIralD8. aDd the penon or penoJUI at tbe sta­
lioll cbarred wltb tbe respoulbUltr ot ausweri.DC rellrto118 trPe colDDlullicatlous
stemmler from sucb propoaDll.

III addition. we are ad"i.cl that aome rell~o11811 oriented ~t.tlon!t Inelude
nmQnr the ~tatlon personnel reUrtoUi couDlelon (1) &nSwerinr Inquiries OD tbe
air and (2) anllwerln, mail or telephone inqlliries of a rellrtous nature wbicb
Ire not broadcast.

14111rl11ed 00 ...~n.tdPl'.tto•. 88 FCC 24 sat. 25 aa 24 toaG (812). Elora 0...
~~;...~;rc~~~·~~e~~1:~n~~~ur deetaloa. IJI til. Vaittcl Stat" Court of Appeal. tor tbe Ntatb

'Oar ...ral lIoIl41~.I..tlo. reqlll......tlI are lilt out la 8~doa 13.123. 7&SOl
13.'$$ aad 73.880 at our aulft. •

43 F.C.C. 2d

*
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4:>2 Federal CommuNcatiON Commiuion Report,OO:l:;:'

3. We have no diAiculty with lOme of the employee categories]'
bl" nB. ender the King', Gardtm deciaion, writen and reseaf(:~
sfstants S hired for the preparation of pl'Ofl'l.lDl esPOUling the lice ...
religious views are exempt from the nODdilcrimination rules &I :'''
connected with the espousal of th~ views. Similarly, thoee hir'f!~rC
answer religions questions on a call-In program would be exempt: ~
the other hand. announcers. u a pDtral category, would not ~ '-Ill

empt from the nondiscrimination rules. There is no reason whyet •
announcer must be of a particular faith in order to introduce a "
pm or insert news. commercial announcements, or station ide~
tications during or adjacent to an~program;. .

4:. There are other categories bited by ~RB which are not !O el
cut. As to those categories. which may be defined diB'e~ntlv bv tar
licensee. we do not believe that it ia adviaable to issue a ~ner"l dicl~
tOrT ruling such as that ~\:f'stedby the YRB. We have only genera,.
information and we are dealing with an area where First Aniendln:,1
rights are often involved. We believe it would be preferable. therefo:
to have specific factual settings prtlented to us before ialuing rul'
We can say generally that our pneent rules proecribe rel~ous~
crimination In emplo~ent practices and that the exemptlon ft.oal
thOle rulee set out in the Ki1l9 , GtJ1'tUn decision is limited to thOle who.
as to content or on-the-air presentation, are connected with the~
of thelicensee's religious '-lews.

5. We wish to emphasUe that our decisions in this aJ'@& are re­
stricted to the b1"OtJdctut tICti11itiu of liee~ that are religiOUll ol'ft.
nizations. We cannot and do not make any rul!!t«.~to tbOle activiii.
that are not part of broadeut o~ratiODl. lCe.tigiouao~
that an licensees mal" wish to conauier whether certain employ. an
act!l':U, part of the "broadcast operation or a part of their relicioll
actl'ntles generally.

6. In view of the abon, IT IS ORDERED, That the reqUllt fir
a declaratoryrul~the National Reliai01ll Broadeuten.1I­
corporated. IS G to the ezteDt indieateei above, and IS
DENIED in allother~

~ eo__Olflc.TIOJf.CoKmMlOlIr,
Bu F. WULa,SecNt4Py.

• W.... __ ........... fII ... ,err:ln1ar perNa, ...... Iler IIu. ...•-a", deft lIM __ .--a __ * aoadllert-!MUGa I'IIItI " ..or _ ft. t-. "wftW" or'" ..._to"
.. r.o.o. 24
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KING'S GARDEN. INC.

KING'S GAltDEN. INC.
Radio Station KGDN
Seattle. Washinlton

)
)
}

000020 003~76

Fccn-387 ~
75863

Ma.y 3. 1972

r'S3:1Z5. '53:301) Employnjent practi£!!.:..

Hiring policies of a licen.ee. a Christian
relilio~. organization. were discriminatory and
not in compliance with Commission rules. insolar
as it discriminated on :religious grounds in employ­
ing per.on•• such as salesmen, who.e work was
not connected with the espoullal o! the licensee'.
relillio\J. views. King'" Carden. Inc •• 24 RR 2d
2Al 1197Z].

This is in reterenee to: (a) th·e letter of July 19, 1971. of Mr. TrYJVe J.
Andereon allesinl di.eriminatul'y hiring pra.ctice. by Station. XOON(AM)
an4 KBIQ-FM, Edmonds, Washington, both of which are licen.ed to you; a.nd
(b) your response. to that letter filed September ZO and October 1Z, t 971.

In his letter, Mr. Anderson statea that in seeking employment at your
.tation.) he wa. a.skeel: "Are you a Chriltian? -, "How do you know you are
a Christian?", "1. you.r .pou•• a Christian? ", and -Give a teltirnony~" Mr.
Ander.on fl:rther .tate. that, "Such questions obviou.ly havo no bearinl on a
person's ability to handle a jub in broadcasting. and cou14 only be used to
discriminate a.rainst potential employees becau.e of their re.1i~ioua beliefs. "
Mr. Anderson reql:e.t8. thereforo, that your .tation8 be required to delete
all reque.ts lor religiol.1s pro(tu'oncos and beliels Irom their CU\pJ.oYlnent
applications. Mr. Anderson sought a job with you as an a.nnoancer or news­
man.,

Mr. Anderson'. letter raises a questiOJ1 a. to compliance with §§73.1Z5 ancr
73.301 o! the Commission's Rules, whit::h prohibit licensee employment
policies that discriminate on the baais of ra.ce, color. religion, national
orilin or aex. In your reSponse, you indicate that 78 percent 01 Station
KGDN '8 programming i. "inspirational, .. and that Station KBIO- FM', format
is primarily "good music, .. which serves as a vehicle for the hourly airing
of "brief ..say. stimulatinl a desire for higher moral and spiritual val~es...
You state that you are a. Christian :religious or.aniza.tion with .. mis.ion to .
"share Christ." Slnce Stations KGDN and KBIQ-FM are a part of your over­
all program, you assert that it is necessary to inquire of prospective employ­
e.s whether they subscribe to your objectLves. You deny, however. that your
inquiries violate the CommIssion's rules. .

In 811pport of your po.ition. you stat.. tba.t our nondiscrimination rule. werre
baSed. on the Civil Rights Act of 1964. That Act exempts from its provision.
religious corporation. "with respect to the employment of individuals of a
particular religion to perform work connected with the carrying on by such
corporation. . . of its religious a.ctivities. . . ." 42 USC §~OOOe-l. You
also quote 4Z USC §2.000e-2(e). which provides that it i. not a.n unLC).w£ul

24 RR 2d Pase ZS 1

SEP 15 '92 15:27 PAGE.002
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employrneZ1t practice to c1auify an individual "on the basis of his relillon.
sex, or national origin in those certain circumstances wheTe rellgion, .ex
or national origin ia a bona lide uccupat.ionn,l quali£ication reasonably neces­
sary to the norma! operation of tha.t particular business or enterprise. Jf

Fina.lly, you cite the interpretiV'e memorandum submitted to the Senate by
SenOl.tors Clark and Case. floor n1amLgers for tIle bill, dlll"irl~ the l1cb<t.l'c un
the Civil Rights Act. That memorandum state. with respect to the "uccupa­
tional qua.li£i.cation" exception stated in 42. USC §2000e-l(e):

"This exception i. a Um.ited right to discriminate on the basis
of religion, .ex or national origin where the reason for the
discrimination is a bona tide occupational qualiIication. Exa.mpLes
Ot such lelitimate discrimination would be the preterence uf a
French restaurant lor a .F·~tEU1Ch cook, the preIerence oC a p:1'oCes­
sional baseball team for male players, and the preference o! a
business which seek. the patronage of members of particular
religi9u8 J:ro~p. for 'a 3s.1esman of that religion." (110 Congre••
sional Record 7Z13)

In essence, you argile that your employees "peu'form work connected with.
[your] religious activities II and yC)U are exempt under the provisions oC
42 USC § 2002-1, and that ro11liou5 quallflcatlons a.re a "bona Cldc occupational
qualification" within the meaning of 42 USC §2000e-2(e).

It should be noted, however, that in your role a' a licen••• oC the Com.mi••ion,
you do not exist .01ely to espouse a particular religious phllollophy. You are
required to operate in the public interest, as aelined by the Cornmission's
rule. and policies. You are also requIred to have a polley of makin, time
available £01' the pre.entation of other. including non-Chrlatian. rell,iol18
views, Young People's Auociation for the Pl'opalation oC the Gospel, 6 FCC
178 (938). Clea:rly. therefore, all work performed by employees of Stations
KGDN andK131Q-.FM is not connected with the carryin, on of their reUgiou,
activities. Moreover, the Commission does not believe that reiigion 1S a
qualification that is "reasonably necessary U to all "Ipects (.)f the st~ti()n.'

normal operations. In keeping with the exemptions you cite !rom the Civil
Rights Act of 1964, the Commission believes that those persons hired to
espouse a. particular relilious philo.ophY' over the air should be exempt (Tom
the nondiscrimination rules. But also in keeping with the very limited na.tUl'e
of the exemptions afforded by the 1964 Act. the Commi••ion does not .ee any
reason lor a broad interpretation that would permit dbcrlmination in the
employment ot persons whose work is Aot connected with the eapousa.l oE the
licensee's religioua views. As to sales per.annel, it should be noted that the
sa.le of commercial tIme to the business community at large does not come
within the example given in the Senate interpretive memorandum, quoted
above.

In sum, your hirIng policy discri.minates on the basls of reUgion as to all
sta.tion personnel, and i, not, therefore, in compHance with §§73. 125 and
73,30 I of the Commi••ion's rules. To hold otherwise would strike the word
"religion· from those rules as to a.ny station licen. cd to a. religious organi2:a­
tion.

Page 282
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000001

DATE: March 15. 1989

TO: Paul Devantier

FROM: Tom Lauher

RE: EEO CCJ4PL lANCE

The attached "Review of Defens ive Measures II is taken frOID the
EEO Handbook. "A Practical Guide for Broadcasters.

OUt of the 130 _asures 11 sted. KFUO-FM has 1mpl_nted or COllP1eted 79.
Ten of the measures ippear to be "Not Applicable" to our 5i·tuation. The
remaining 41 measures are currently being reviewed to see whether the
action has been taken. needs to be taken or is not applicable to our
situation.

cc: Dennis Stortz
Ron K1.-.
Bob Thomson
Paula Zika /
Jim Rice

Enclosure
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REVIEW· OF DEFENSIVE
MEASURES

[I]
here is no 100% safe way to ~id equal employment opportunity

.difficulties, but there ant ways of minimizing the odds that problemsT.WllI occ:ur.. 'lbu Wl11 do much to """ic1 problems if you undemand the
concepis outtined throughout this handbook and take the preventive

measures· suggested.
The following is a quick, capsule guide to those suggestions.

General

~ake EEOC matters seriously. Too many companies consider equal
. employment a joke until they get a. lawsuit.

~Iuate- all employment practices, and eliminate those that have an
adverse impact on women and/or minorities•

• Establish an EEO officer to implement your station's EEO program and to
keep current on developments in the law.

~Eliminate any job qualification that has on adverse impcct on women or
minorities and is not job-related.

NA. Validate any test that has an adverse impact on women or minorities.vr-Monitor your wage schedules and dassincatfons to ensure that men and
.-:.._::.~women. performing' equal. worit are· receiving equal pay,. and that women

.~ and minoriHes are not alWays· at tfie lower end of the scale. .

~l~ate. job· descriptions and employment prodfces to ensure that they
do not reflect unlawful stereotypes.

~ Make sure that women end minorities heve the same opportunity to
obtain favoroble aSSignments as white males.
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JtJA • Apply dress and appearonce codes evenhandedly to female and

male employees.

NJ. • If your stotion uses a consultant to evaluate on-air talent, be sure to
retain a firm which uses well-recognized survey techniques. Review the
sUNey techniques to ensure that no unlawful bias is involved.

~ Do not toke any discriminatory adion in an effort to satisfy a pert:eived
audience preference.

vi' Make all employment decisions on the basis of objective, job-related
considerctions, and be consistent.

• Maintain personnel .files on all employees, including their applications
and/or resumes, periormance and attendance/tardiness records,
evaluations, disciplinary records, etc.

~Develop a climate in which comments based on rocial or sexual
stereotypes are completely inappropriate.

For FCC Purposes

~Prepare and adopt a written EEO policy statement and program.
(See Chapter T'NO.)

• Establish a procedure for reviewing and contrclling managerial and
supervisory performance under your EEO program.

~ Inform your employees about your EEO policy and program, and ask for
their cooperotion and assistance in the s1'o1ion's efforts to recruit, hire,
and promote qualified women and minorities.

vi" Review your employment application form and delete any language that
may suggest or imply that you consider non-job-related factors in hiring
decisions.

V- Place a notice on your employment form in bold print, informing job
applicants that discrimination is prohibited, and that persons who believe
they have been discriminated against may notify appropriate
govemmental agencies.

• Include a copy of your EEO program in personnel manuals and
employee handbooks.

• Communicate your station's EEO policy and program and your
employment needs to sourt:es of qualified applicants without regard to
rcce, color, religion, national origin or sex, and solicit their recruitment
assistance on a continuing basis.

• Maintain a list of the recruitment sourt:es you will use in seeking qualified
female and minority applicants.

• Review your list of recruitment sourt:es on a regular'basis to determine
whether they have been productive. Add new sourt:es and eliminate
non-productive ones.

c

L

122



000004

-'

DEFENSIVE MEASURES

• Maintain written records of all the referrols made by your recruitment
saun:es, and inform recruitment soun:es, in writing, of the disposition of
applicants they ha-..e referred.

•~ Place employment ad-..ertise":,ents i~ publicatio~ w~~ a significant
,r dn:ulation among, or of particular Interest to, mlnonties and women.

VI' Indude in tlNery help-wanted ad'A!rtisement a notice that you are an
equal opportunity employer, and draft ad'A!rtisements carefully so that
they do not indicate, either explicitly or implicitly, a preference for one
sex over another.

~Consider the establishment of an on-the-job training program to upgrade
sleJ1ls of current employees and to malee them eligible for promotion to
higher ItlNel positions within the station.

~ Maimain s1atistical dafc regarding the race, sex, and national origin of
referrcfs, applicants, and employees.

~ Review all of your pelSOnnel policies and pnxedures, induding tests,
education and experience requirements, and similar employment
prerequisites, to discover and eliminate all potentially discrimincfory
requirements and/or criteria.

~ Conduct a continuing campaign to exdude fM!fY form of pre[udice or
discrimination based upon race, color, religion, notional origin, or sex
from the s1ation's personnel polides and practices and \NOmng
conditions.

• Conduct a continuing review of your job structure and employment
proctices, and adopt positive recruitment, training, job design, and other
measures to ensure genuine equality of opportunity to partidpatefully in
all organizational units, occupations, and levels of responsibility
throughout the stetion.

• Malee sure that your EEO Officer is familiar with. all the technical aspects
of the EEO lows applicable to your station.

• Make sure that department heads and supervisors are familiar with their
EEO obligations.

NA • If your station is located in c community with a significont papulation of
persons who do not speck English, post EEO notices both in English and
in other significant languages. .

,vA. If you recruit at schools and colleges with a significant female and/or
minority enrollment, utilize at least some female. and minority recruiters.

~Establish systems and p~u..es fo~ evaruating "and m~nitOring ~ur
EEO performance on· a regular basis. .

• If your employment profile is deficient, detennine why and take remedial
steps.

• Document a/I EEO efforts. (See Chapter Nine.)

-,
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EEO HANDBOOK

Sexual Harassment

;;A Esteblish and disseminate a policy regarding sexual harassment.

~ Develop appropriate sanctions for employees who engage in any form
of sexual harassment.

vtr Prepare and distribute a memorandum to supervisors advising them of
the stetion's policy regarding sexual harassment.

~Designate a person or committee to whom employees can bring their
complairrts about sexual harassment.

.,.. Inform employees of their right to complain about sexual harassment,
and explain how they can pursue complaints within the stenon.

~ Im.-estigate promptly and thoroughly any complaint or other evidence of
possible sexual harassment.

vAl' Take prompt and appropriate disoplinary adion against any employee
who engages in sexual harassment and keep a record of the discipline
imposed.

~Do not allow sexual jokes, teesing, or innuendo to become a rouffne
part of the work environment.

Pregnancy Discrimination

~ Review existing benefit and leO"e polices to ensure that pregnant
employees are not treated differently from other employees.

vir Revise employment and personnel polices to make explidt that
employees with pregnancy-related medical conditions will qualify for
benefits in the same manner as all other employees.

• Establish a policy regarding voluntary parentel leave and apply .it
consistenfly to mole and female employees.

ylt'Do not insist that a pregnant employee toke leave if she and her dodor
agree that she is capable of performing her job.

v""Provide pregnant employees with the same accommodations mode for
employees with other temporary medical disabilities.

c

Age Disc:rimination

~ InClude age in your policy agoinst discrimination.

.,.... NeYer allow age to be 0 faetor in ony employment decision.

~ Record any problems with on oging employee's performance, in order to
objectively determine whether he or she is capable of continued
employment.

~Never rely on an older employee's "slowing down" or being "out of
touch" with the industry os a basis for discharge or layoff.
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Religious Discrimination

~Disregard the religious beliefs or prcctices of ap~lican~ c.n~ employees
in moking decisions to hire, promote, trcnsfer, ass'gn, discipline, or
discharge.

~Consider methods of accommodating employees' religious beliefs and
practices. Explore all possible methods of accommodation before
refusing accommodation.

~ Consider carefully before imposing a dress or appearance code thet
may infringe upon employees' religious beliefs or practices.

~rame pre-employment inquiries carefully, so that members of certein
religions are not exduded hem your applicant pool.

~Maintain flexibility in the scheduling of interviews andlor application
periods, so that members of particular groups will not be excluded hem
applying.

.Natia'nal Origin DlKrimination

NA • If you wish to require proof of dffzenship,. require it hem oJl employees.

VC' Do not refUse to hire non-dffzens if the impact of that refusal is to
exclude individuals of a particular national origin.

~o not require fluency in English unless it is reasonably necessary to
the. job.

NA. If you maintain a rule requiring employees to speak English in the
steffon, draft it carefully. Specify the business reeson for the rule, give
employees notice of the rule, and inform them of the disdpline that will
result if they violate the rule.

Handicap Discrimination

• Ascertein whether your station is covered by lows prohibiting
discrimination against the handicapped. If so:

• Review and revise employment criteria to ensure that they do not tend to
screen out qualified handicapped individuals.

• Eliminate pre-employment inquiries as to handicap status or the nature
and extent of a handicap.

• Consider what reasonable accommodations can be made for
handicapped employees without imposing an undue hardship on your
business•.

Hiring

~ Prepare a written job description for each position in the stetion,
specifying all essential job requiremen1S.
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• Where appropriate, post notices of vacancies in the stotion, and offord
current employees the oppo.rtunity to apply for promotion.

• Contad minorffy organizations, organizations for women, media,
educational institutions, and other potential sources of femole and
minority applicants, for referrals.

~ Do not use sex- or age-based language in your advertisements, i.e.
"young woman," "cameraman," or "Girt Friday."

vi"" Review your employment application forms, making sure they ask for
only job-related information.

vr Review education and experience requirements, 10 malee sure that you
are not asking more than is necessary for the job.

~Avoid general ·optitude tests.

NA. Do not give a physical exam until after a condftionol employment offer
has been mode. Such on exam, if you choose 10 give it, must be
administered 10 all applicants.

1M. Keep resul1s of medical examinations confidential.

~Review employment criteria to ensure that you are not screening out
.. qualified individuals. .

~Educate imerviewers as to permissible and impermissible inquiries and
conduct.

• Interview all applicams who appear 10 be qualified. If you decide that
on applicant has insufficient qualifications 10 be imervi~, document
and inform the applicant, in writing, of your reosons.

• Document the objective, job-rela1ed reasons for rejecting each applicant
that is not hired (with specific references to the job description, where
appropriate) .

• Document the objective, job-related reasons for selecting the successful
applicant (with specific references to the job description, where
appropriate) .

• Inform each rejected applicant, in writing, why he or she wes not
selected for the position.

~ Inform referral sources whether the applicant(s) referred were hired or
rejected.

~ Retain all applications, notices of interviews, correspondence with
applicants and referral sources, notices, and advertisements.

."..Monitor your applicant flOVl, to ensure that you are attracting sufficient
numbers of female and minority applicants.

..,. Clearty set forth an employee's salary and other terms and conditions of
employment at the outset to avoid future misunderstanding.
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• If a written agreement of employment is used, make sure that it spells

out management rights.

~ Don't make any verbol or written representations th~t may be la!er
construed as binding contractual commitments. Don t make promIses you

can't keep.

Job Assignments and Transfers

~Hove objecti'Je, non-discrimino1cty reesons for 011 job assignments and
h'cnsfers.

• Document your reasons for selecting one employee over another for
reassignment or trcnsfer.

~ Never make job assignments or trcnsfers on the basis of stereotypes or
your perception of the preference of your audience or cummers.

~Never consider race, sex, notional origin, age, or any other protected
characteristic in making job assignments and transfers.

Evaluations

~ Establish a fonnal f!\ICluotion prccedure, whereby employment
f!\ICluotions are perfonned on a regular periodic basis.

• Esmblish writ1en standards for f!\ICluotions. These standards should be
dear, objective and job-relatecf.

• Make sure thot the f!\ICluotion focuses on the significant aspects of job
performance, without giving undue weight to minor elements of the job.

• If you use subfectiove criteria, ensure that they are closely related to the
skills necessary for successful on-the-job performance.

• Require thot f!\ICluotions be in writing and relate to the written standards.

• Inform employees of their f!\ICluations, and: allow them to comment in
person and. in writing on the f!\ICluation form. The employee also should
be asked to sign the evaluation form.

• Establish a review process, whereby an employee can discuss his or her
evaluation with a third party at the stotion and can challenge any part
he or she believes to be incorrect.

NAt. If you utilize outside consultants in evaluating on-oir talent, monitor their
activities carefully, and essess their suggestions critically. Ensure that no
improper inquiries or unlawful bias is invol'Jed in their procedures.

Promotions

• Ha'Je written standards and guidelines for making promotional decisions.
The standards should be clear, objectiove, and as detailed as possible.
All employees should be aware of the standards being utilized.

• Evaluctions for promotions should be in writing, and should indicate how
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and why the candidate for promotion does or does not meet the written

standards. Be specific.

• Both 1he standards and the evaluation of particular employees snould
reflect only the important aspects of job performance.

• If subjective fedOrs are utilized in e'w'Cluating a candidate for promotion,
the subiedive faders should be only a port of the promotional decision,
and not the full basis for it.

• Ensure that promotional decisions are reviev.<ed by at least two
managers or supervisors, to safeguard against any inference of
discriminatory bios.

Dress and Appearance CocIes

• Make sure your dress and appearance code is related to a dearly­
articulated station image.

• Umit 1he code's· opptlCobility to those employees with on-air exposure,
or who otherwise may affect the station's image with the public.

• Apply equivalent rules to moles and females.

• Make exceptions, where approprio1e, to avoid rules having on adverse
impact on protected group members.

• Draft your dress and appearance code so as to reasonably
accommodcrte .your employees' religious beliefs and practices.

Discipline and Discharge

• Establish written rules of conduct for all employees, and follow the rules
faithfully and consistently.

• Put all disciplinary actions in writing, and state your reasons for the
action token. You should ask disciplined employees to acknowledge the
disciplinary action with their signarure, or send a copy of the form to
their home address.

• Establish a system of progressive discipline.

• Avoid suspicious timing.

• Consider a policy allowing employees the option of resigning instead of
being fired. This creates fewer hard feelings, the employee is less likely
to feel vindictive, and it gives him or her a better chance to find another
job, which limits your potential liability for "bock pay."

• Establish a policy that it always tokes more than one person to fire on
employee. This eliminates "impulse" discharges and gives another
manager or supervisor the opportunity to inquire about what happened.

• Give every discharged employee the correct reasons for his or her
discharge, in writing.
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